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DISTRICT COURT - SRBA
Fifth Judicial District
County of Twin Falls-State of Idaho

AUG 5 2025
Steven L. Taggart, ISB No. 8551
OLSEN TAGGART PLLC By, {
P. O. Box 3005 __ °.‘_:Q
Idaho Falls, ID 83403 Deputy C

Telephone: (208) 552-6442
Facsimile: (208) 524-6095
Email: staggart@olsenstaggart.com

Attorney for Defendant .Joshua A. Mclntosh
IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS

In re SRBA A
Subcase Nos. F4=733H—H=733E— ym 0C - 3951y
Case No. 39576
MOTION TO DISMISS
BRIAN CARPENTER and THERESA
CARPENTER,

Plaintiffs/Claimants,
Vs.
ROCKIE WALKER and LEANNE
WALKER, husband and wife; JOSHUA
A. MCINTOSH,

Defendants/Respondents.

COMES NOW Defendant/Respondent Joshua A. Mclntosh (*Mclntosh™), by and through
counsel, and hereby moves the Court to dismiss the Motion to Remove Defendants’ Water Rights,
Bury Illegal Southwest Ditch, Reinstate Historic Water Delivery, Enjoin Citation, Refer Criminal

Violations, and Refer Findings to Lemhi County Civil Court (filed June 18, 2025) (“Carpenters’
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Motion”) filed by Plaintiff/Claimants Brian Carpenter and Theresa Carpenter (“Carpenters”) under
LR.C.P. 12(b)(6), 12(b)(1), 12(b)(8) and 11.2(b)(1) as set forth below:
OVERVIEW

Carpenters, who become residents of Lemhi County in 2017, are challenging McIntosh’s
water right, 74-733E, which was decreed on July 9, 2007.

Carpenters were sued on May 31, 2023, by their downstream neighbor McIntosh for
disrupting the flow of water through a ditch. Lemhi Case No. CV30-23-0114. Carpenters then
sued their upstream neighbors Rockie and Leanne Walker (“Walkers”) on June 28, 2023, for
building a berm to stop wastewater flowing to the Carpenter Property. Lemhi Case No. CV30-23-
0139. Seventh District Judge Stevan A. Thompson was assigned to oversee both cases.

Both matters were consolidated. Thompson has found in Walkers favor in their defenses
to Carpenters. And, Thompson has through two summary judgment motions involving McIntosh
determined that Carpenters did not have the legal right to interfere with the flow of water to
Mclintosh and that Carpenters have the obligation to maintain the ditch through their property.
McIntosh has filed a third motion for summary judgment against Carpenters for monetary damages
under Idaho Code § 42-902.

Carpenters in April of 2025 filed a motion for Judge Thompson to reconsider his previous
decisions. Rather than waiting for that decision, which is under advisement, Carpenters have filed
this action in hopes of sidestepping Judge Thompson. They also filed a motion to disqualify Judge

Thompson which he denied.

MOTION TO DISMISS
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Carpenters’ filings before this Court are designed to second-guess the actions by the Lemhi
County courts. Dismissal is appropriate with an award of attorney fees for filing this frivolous
action under 1daho Code § 12-121.

LEGAL STANDARD

Under 1.R.C.P. 12(b)(6), a matter may be dismissed for “failure to state a claim upon
which relief can be granted. “

LR.C.P. 12(b)(1) allows dismissal for “lack of subject-matter jurisdiction”.

Under LR.C.P. 12(b)(8), a matter may be dismissed by motion if “another action [is]
pending between the same parties for the same cause.”

In addition, .LR.C.P. 11.2(a)(1) bars “[i]n any action, if an application for any order or writ
is denied in whole or in part, neither the party nor the party’s attorney may make any subsequent
application to any other judge, except by appeal to a higher court.”

Finally, under Idaho Code § 12-121, “[i]n any civil action, the judge may award
reasonable attorney’s fees to the prevailing party or parties when the judge finds that the case
was brought, pursued or defended frivolously, unreasonably or without foundation.”

ARGUMENT

L Carpenters’ window to challenge Mclntosh’s water right has long expired
and should be dismissed under I.R.C.P. 12(b)(6).

Mclntosh’s water right (74-733-E)! was decreed on July 9, 2007, through the SRBA

process. Idaho Code § 42-1420(1) is specific in stating “[t]he decree entered in a general

1 Carpenters have not provided Mclntosh’s water right to the Court for review. But, they cite to it in Carpenters’
Motion, pg. 8.

MOTION TO DISMISS
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adjudication is conclusive as to the nature and extend of all water rights in the adjudicated water
system . . ..” The time to appeal Mclntosh’s water right is set forth in .A.R. 14(a) which provides
for 42 days only. Such time period expired on August 20, 2007.

Thus, this action by Carpenters filed on June 18, 2025, is nearly 18 years too late and should

be dismissed under I.R.C.P. 12(h)(6).

1L Carpenters’ legal bases for this action are not well grounded and the matter
should be dismissed under L.R.C.P. 12(b)(1).

Carpenters have identified a wide array of Idaho Code provisions to justify this action. But,
not one applies.

Idaho Code § 42-222 deals with changes in the point of diversion, place of use, period of
use or nature of use. Carpenters’ Motion, pg. 2. None are implicated by Carpenters.

Carpenters direct the Court to Idaho Code §§ 42-1405 and 42-1412. Carpenters’ Motion,
pg. 2. Ttis apparent Carpenters have not read either provision. Idaho Code § 42-1405 deals with
the ability of five or more, or a majority of water users, or the attomey general to launch a general
adjudication of a water system. This action is not a general adjudication. Idaho Code § 42-1412
provides for a process to object to the IDWR director’s report. None is at issue here.

Carpenters also point to Idaho Code §§ 42-1207 and 42-1102. Carpenters’ Motion, pg. 2.
Neither are availing. Idaho Code § 42-1207 outlines a process for a property owner to relocate a
ditch, canal or similar structurc on their property owned by anothcr through a notification process.
Such is not relevant here. Carpenters claim that they didn’t give permission for a ditch to be
relocated in the 1970s. What they fail to consider is that they didn’t buy their property until 2017.

MOTION TO DISMISS
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Thus, they weren’t the relevant party for any permission.

The connection to Idaho Code § 42-1102 is even more distant. That provision deals with
right-of-ways to maintain ditches. But the connection to a claim to terminate Mclntosh’s water
right is tangential at best.

Under 1.R.C.P. 12(b)(1) Carpenters have failed to provide any basis of subject matter
jurisdiction and should be dismissed on that ground.

III.  Carpenters’ Motion violates 1.R.C.P. 12(b)(8).

a. Carpenters claims here are identical or nearly identical to the matters
being heard now in Lemhi County.

Carpenters are desperate to use this Court to side-step the decisions and actions in the civil
action in Lemhi County and the various criminal actions brought against Mr. Carpenter. The
overlap is striking. The Court should invoke I.R.C.P. 12(b)(8) and dismiss.

Claim: “Grant permission to bury the illegal Southwest ditch on Carpenter property

as it is not historic, did not exist prior to 2004, installed without written permission,

violates DEQ setbacks, and is causing E-coli poisoning. Carpenters' well is 53 feet
from the wastewater ditch, which would make the well compliant if the illegal ditch

is buried.” Carpenters’ Motion, pg. 2.

Carpenters have made these same claims repeatedly before Judge Thompson. Attached is
Exhibit “A” is a Carpenters’ Defendants Reply to Plaintiffs Memorandum in Support of Third
Motion for Summary Judgment against Mclntosh (“Carpenters’ Reply”). These very same claims
are on page 2.

Claim: “Reinstate three historic water delivery ditches to our 5.01-acre pasture,

restoring our 1893 water right (74-733G). Carpenters' are successors to Elmer
Peters' 12.4 acres, Basin 74.” Carpenters’ Motion, pg. 2.

MOTION TO DISMISS
Page 5
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Again, this is an argument that Carpenters have tried to advance to Judge Thompson. It

can be found on the bottom of page 8 and the top of page 9 of Carpenters’ Reply.

Claim: “Enjoin or dismiss our Idaho Code § 18-4310 citation (issued June 6, 2025)
pending resolution of our Rule 60(b)(3) motion in Lemhi County or this SRBA
motion.” Carpenters’ Motion, pg. 2.

This refers to three misdemeanor criminal cases filed by the Lemhi County Prosecutor

against Mr. Carpenter. Those cases are CR30-25-0263, CR30-25-0303, and CR30-25-0405.

Claim: “Refer Defendants' criminal violations, including Idaho Code §§ 18-5501, 18-

7001, 18-4310, 41- 293, 18-6710, and 18-7008. to the Twin Falls County Prosecutor
and Idaho Department of Environmental Quality (DEQ) for investigation and
potential prosecution.” Carpenters’ Motion, pg. 2.

Attached as Exhibit “B” is Carpenters’ Motion for Criminal Referral. They previously

asked Judge Thompson to refer for criminal prosecution charges against Mclntosh and Walkers.

Judge Thompson previously responded to that particular motion noting: “The Court cannot "refer"”

a matter for criminal prosecution, and the Court cannot itself bring criminal charges against any

person as that would invade the province of the elected Prosecuting Atftorney. The Court will

preside over any felony criminal case brought in Lemhi County by the duly elected Lemhi County

Prosecuting Attorney, but the Court will not and cannot exceed that limit role.” Order Re: Walkers’

Motion for Summary Judgment on Express Easement and Mclntosh’s Second Motion for Summary

Judgment, pgs. 5-6, attached hereto as Exhibit “C”.

Claim: “Refer the SRBA court's findings of fraud, ditch violations, and
environmental harm to the Lemhi County civil court (Case No. CV30-23-0114) for
consideration in our tort claims, noting that these findings will be submitted as
evidence in Lemhi to compel damages and attorney fees due to Lemhi' s lack of water
rights expertise.” Carpenters’ Motion, pg. 2.

MOTION TO DISMISS
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This is again, an attempt to end run around Judge Thompson. A quick review of Exhibit
“A” will show these claims have previously been brought up in the Lemhi County Action.

b. The Court should apply the Klaue Standards and dismiss this matter as
violating LLR.C.P. 12(b)(8).

Here, there is a final judgment between Carpenters and Walkers. But the Court has not
rendered a final decision between Carpenters and Mclntosh. Thus, the appropriate legal standard
for consideration of a Rule 12(b)(8) motion is as follows:

The second test is whether the court, although not barred from deciding the case,
should nevertheless refrain from deciding it. See Wing, 106 Idaho at 908, 684
P.2d at 310. The determination of whether to proceed with a case where a similar
case 1s pending elsewhere, and has not gone to judgment, is discretionary, and
will not be overturned absent an abuse of that discretion. See Zaleha, 129 1daho at
533,927 P.2d at 926; Wing, 106 Idaho at 908, 684 P.2d at 310. The Court of
Appeals in Diet Ctr., Inc. v. Basford, 124 ldaho 20, 22-23, 855 P.2d 481, 483-84
(Ct.App.1993), suggested several guidelines for exercising such discretion:

In deciding whether to exercise jurisdiction over a case when there is another
action pending between the same parties for the same cause, a trial court must
evaluate the identity of the real parties in interest and the degree to which the
claims or issues are similar. The trial court is to consider whether the court in
which the matter already is pending is in a position to determine the whole
controversy and to settle all the rights of the parties. Additionally, the court may
take into account the occasionally competing objectives of judicial economy,
minimizing costs and delay to litigants, obtaining prompt and orderly disposition
of each claim or issue, and avoiding potentially inconsistent judgments.

Klaue v. Hern, 133 1daho 437, 440, 988 P.2d 211, 214 (1999) (emphasis added) (citations
omitted).
i. Identity of the Parties overlap
The Parties are Carpenters and McIntosh in both the Lemhi County action and in this

action.

MOTION TO DISMISS
Page 7

Fax: 12085246095



wg 05, 2025 04:06 To: +12087362121 Page: 09/11 From: Olsen Taggart PLLC Fax: 12085246095

ii. Claims and Issues are Similar
As noted above, the claims brought in the Carpenters’ Motion substantially overlap the
issues they are advocating in Lemhi County.

iii. Lemhi Courts can resolve all outstanding matters and the rights of
the Parties.

Given that Judge Thompson is considering Carpenters’ motion for reconsideration right
now, it is inconceivable how any of these matters will not be resolved in Lemhi County much
quicker that this Court could engage the very same matters.

iv. Other factors weigh in favor of dismissal.
1. Judicial Economy

There is no reason for two courts to deal with the same issues raised by Carpenters on the
civil side. And, of course, this Court has no role in directing or interfering with the criminal matters
Mr. Carpenter faces in Lemhi County.

2. Minimize cost and delay

Given that Judge Thompson has taken under advisement the resolution of most of these
matters, there is no savings in time or cost to open a second action here.

3. Obtain prompt and orderly disposition

As noted above, the current course in Lemhi County is mostly likely to result in a prompt
resolution.

4. Will avoid potentially inconsistent judgments

This Court has a strong incentive to avoid this action in order not to contradict any decision

MOTION TO DISMISS
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rendered by Judge Thompson.

IV. This case directly violates 1.R.C.P. 11.2(a)(1).

LR.C.P. 11.2(a)(1) prevents Carpenters from hopping to another Court if they disagree
with Judge Thompson’s rulings. That is exactly what they have done here. Their sole remedy is
an appeal to the Idaho Supreme Court if they disagree with Judge Thompson’s final decision |
which has not, as of this date, been rendered.

V. McIntosh should be awarded his attorney fees under Idaho Code § 12-121.

Under Idaho Code 12-121, a party is entitled to its attorney fees if an action is “brought,
pursued or defended frivolously, unreasonably or without foundation.” Here, the Carpenters
brought an action that was far past the point of challenge, have not provided a valid legal basis
for the action, and are in direct violation of .LR.C.P. 12(b)(8) and I.R.C.P. 11.2(a)(1).

The Idaho Supreme Court has been explicit that this provision can be used “for those
elements of the case that were frivolous, unreasonable and without foundation.” Millard v.
Talburt, 173 1daho 533, 544 P.3d 748 (2024) (quote citation omitted). McIntosh would suggest
that Carpenters’ bringing this matter before this Court easily meets that standard.

WHEREFORE, McIntosh requests that the Court dismiss this entire action and award
attorney fees to McIntosh.

DATED: August 5, 2025
OLSEN TAGGART PLLC
s/ Steven L. Taggart

STEVEN L. TAGGART
Attorney for the Joshua A. Mclntosh

MOTION TO DISMISS
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on August 5, 2025, I caused to be filed the above referenced
pleading with the Court and the following parties received notice through the following means:

Persons Served:

M. Anthony Sasser
Sasser Law Office
sasserlawoffice@gmail.com

T.J. Budge

Elisheva M. Patterson
Racine Olson, PLLP
ti@racineolson.com

clishcva@racincolson.com

Brian and Theresa Carpenter
559 Highway 28
Salmon, ID 83467

briantofixit@gmail com
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Method of Service:

(X) Email

(X) Email

(X) Via U.S. Mail & Email

/s/ Michelle J_ Dover
Michelle J. Dover
Paralegal

Fax: 12085246095
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